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The most recent statistics I could find online for the divorce rate within the United States show that 45%-50% of first time marriages end in divorce.  The second and third marriages have a higher divorce rates of 67%-73% respectively.  (sourced from Jennifer Baker, Forest Institute of Professional Psychology.)

If one accepts these statistics as true, then it is only rational to learn how to protect one's assets prior, during and after being married, since the chances for divorce are more likely than not.  The laws governing one's marriage are based upon the state in which one resides.  For the purposes of this memorandum, I will only be writing about the Commonwealth of Virginia.

Separate Property:
The most important thing to understand about being married is that it also changes the nature of your property: real property, tangible personal property, and financial property.  Virginia is in a group of states called “separate” property states.  The Virginia Code Section 20-107.3 defines separate property as: (i) all property, real and personal, acquired by either party before the marriage; (ii) all property acquired during the marriage through inheritance or gift from someone other than your spouse, and (iii) all property acquired during the marriage in exchange for or from the proceeds of sale of separate property, provided that such property is maintained as separate property...etc. 

This is an important legal concept to fully understand because, the first thing an attorney must do in a divorce proceeding is to determine what property is subject to being divided.  Marital property is usually the only property available to be divided between divorcing spouses.  Separate property is not property to be split in a divorce proceeding.  If one is divorcing, the property to be split is whatever property meets the definition of marital property.

Marital Property:
As soon as one is married, it is very important to know that all property acquired by each spouse during the marriage which is not defined as separate property is defined to be marital property.  All property titled in the names of both parties will be assumed to be marital property as well.  This includes joint bank accounts, joint owners of real property etc.  Marital property also includes contributions during the marriage to retirement accounts such as that portion of pensions, profit-sharing or deferred compensation plans or retirement plans of any nature acquired by either spouse.  

Hybrid Property:
If marital property and separate property are commingled into newly acquired property resulting in the loss of identity of the contributing properties, this property will be considered by the court to be marital property.  I mention this category to stress the importance of keeping separate property separate over the course of the marriage.  

Therefore, if the goal is to protect one's assets prior to marriage, and keep them from being included in a possible divorce proceeding, it is imperative to keep one's separate property separate before the marriage and over the course of the marriage.  

Now, this does not entirely solve our problem because of the definition of marital property.  If all the property acquired by either spouse over the term of the marriage is to be considered by the court to be marital property, then contributing property earned during the marriage to one's separate property will not entirely protect such property from being included in a divorce proceeding.  

Premarital Agreements: a/k/a pre-nups
A Pre-Marital Agreement is a contract made between spouses which sets out their agreement regarding the rights and obligations of each of the parties in any of the property belonging to either or both of them whenever and wherever acquired or located.  These agreements are governed by the Virginia Premarital Agreement Act found in Virginia Code Section 20-147.

Therefore, if a spouse has successfully kept her separate property separate, and has also entered into a legally binding pre-marital agreement, then in the case of divorce, it will be clearer from the terms of the agreement what marital property is subject to be divided and which property is off limits.  As a result, this spouse has literally saved herself thousands if not tens of thousands of dollars and emotion stress.

Now, we are not quite done yet.  What happens if one spouse were to die?  Virginia law does not allow a spouse to completely disinherit the surviving spouse.  So if one spouse were to die without executing a Last Will and Testament, the surviving spouse will inherit the deceased spouses entire estate (Note: only if the deceased spouse had no children prior to his/her marriage).  If the decedent had children from a prior marriage, or prior to marriage, then the surviving spouse will inherit only one-third of the decedent's estate with the decedent's children inheriting the remainder.  This is an important reason to execute a well thought out estate plan.  (No, not from legal zoom.)

Pre-marital agreements may also be used to limit the claims and rights a surviving spouse may have in the estate of a decedent spouse.  Alternatively, a good estate planning attorney can create a Last Will and Testament for you that does the same thing.

In conclusion, one of the most valuable wedding presents to give a loved one prior to being married may be to educate him or her about the way marriage changes the nature of one's property.  It is easy and inexpensive to protect one's property before, during and after marriage.  Historically being educated about protecting one's property may have been less important since marriages tended to last a lifetime.  However in light of societal changes and economic pressures the chances for divorce are much greater, and as result knowing how to protect one's assets before the wedding is much more valuable.

